[T Board of Directors Agenda Report
MEETING DATE: JANUARY 28, 2021 ITEM NUMBER: 10E

SUBJECT: Discussion and Vote on Whether or Not to Approve the
Facilities Committee’s Recommendation to Update the
Enhanced Worker Safety Policy

DATE: January 22, 2021

FROM: Facilities Committee:
Director Aitken, Committee Chair; Director Ruiz

PRESENTATION BY: Facilities Committee:
Director Aitken, Committee Chair; Director Ruiz

RECOMMENDATION
At the Board of Directors’ discretion.
BACKGROUND

The 32" District Agricultural Association (32" DAA) adopted the Enhanced Worker
Safety Policy on September 27, 2012. This policy applies to all construction projects
with a contract price in excess of $25,000.

The trade unions and California Construction Authority have provided input to staff
and the Facilities Committee regarding challenges in complying with the existing
policy and have worked together with the Facilities Committee to recommend that
the 32" DAA adopt Public Contract Code Chapter 2.9 - Skilled and Trained
Workforce Requirements [2600-2603] as its policy for construction projects with a
contract price in excess of $25,000.

A copy of Public Contract Code Chapter 2.9 - Skilled and Trained Workforce
Requirements [2600-2603] is attached.
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https://leginfo.legislature.ca.gov/faces/codes displayText.xhtml|?lawCode=PCC&division=2.&title=&part=1.&chapter=2.
9.&article=

Public Contract Code - PCC
DIVISION 2. GENERAL PROVISIONS [1100 - 22355]
( Division 2 enacted by Stats. 1981, Ch. 306. )
PART 1. ADMINISTRATIVE PROVISIONS [1100 - 9204]
( Heading of Part 1 added by Stats. 1982, Ch. 1120, Sec. 2. )

CHAPTER 2.9. Skilled and Trained Workforce Requirements [2600 - 2603]
( Chapter 2.9 added by Stats. 2016, Ch. 774, Sec. 4. )
2600.

(a) This chapter applies when a public entity is required by statute or regulation to obtain an enforceable commitment
that a bidder, contractor, or other entity will use a skilled and trained workforce to complete a contract or project.

(b) A public entity may require a bidder, contractor, or other entity to use a skilled and trained workforce to complete a
contract or project regardless of whether the public entity is required to do so by a statute or regulation.

(c) When the use of a skilled and trained workforce to complete a contract or project is required pursuant to subdivision
(a) or (b), the public entity shall include in all bid documents and construction contracts a notice that the project is
subject to the skilled and trained workforce requirement.

(Amended by Stats. 2020, Ch. 347, Sec. 1. (AB 2311) Effective January 1, 2021.)
2600.5.

The failure of a public entity to provide a notice pursuant to subdivision (c) of Section 2600 shall not excuse either of the
following:

(a) The public entity from the requirement to obtain an enforceable commitment that a bidder, contractor, or other
entity will use a skilled and trained workforce to complete a contract or project.

(b) A bidder, contractor, or other entity from the obligation to use a skilled or trained workforce if such a requirement is
imposed by a statute or regulation.

(Added by Stats. 2020, Ch. 347, Sec. 2. (AB 2311) Effective January 1, 2021.)
2601.
For purposes of this chapter:

(a) “Apprenticeable occupation” means an occupation for which the Chief of the Division of Apprenticeship Standards of
the Department of Industrial Relations had approved an apprenticeship program pursuant to Section 3075 of the Labor
Code before January 1, 2014.

(b) “Chief” means the Chief of the Division of Apprenticeship Standards of the Department of Industrial Relations.
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(c) “Graduate of an apprenticeship program” means either of the following:

(1) An individual that has been issued a certificate of completion under the authority of the California Apprenticeship
Council for completing an apprenticeship program approved by the chief pursuant to Section 3075 of the Labor Code.

(2) An individual that has completed an apprenticeship program located outside California and approved for federal
purposes pursuant to the apprenticeship regulations adopted by the federal Secretary of Labor.

(d) “Skilled and trained workforce” means a workforce that meets all of the following conditions:

(1) All the workers performing work in an apprenticeable occupation in the building and construction trades are either
skilled journeypersons or apprentices registered in an apprenticeship program approved by the chief.

(2) (A) For work performed on or after January 1, 2017, at least 30 percent of the skilled journeypersons employed to
perform work on the contract or project by every contractor and each of its subcontractors at every tier are graduates of
an apprenticeship program for the applicable occupation. This requirement shall not apply to work performed in the
occupation of teamster.

(B) For work performed on or after January 1, 2018, at least 40 percent of the skilled journeypersons employed to
perform work on the contract or project by every contractor and each of its subcontractors at every tier are graduates of
an apprenticeship program for the applicable occupation, except that the requirements of subparagraph (A) shall
continue to apply to work performed in the following occupations: acoustical installer, bricklayer, carpenter, cement
mason, drywall installer or lather, marble mason, finisher, or setter, modular furniture or systems installer, operating
engineer, pile driver, plasterer, roofer or waterproofer, stone mason, surveyor, teamster, terrazzo worker or finisher,
and tile layer, setter, or finisher.

(C) For work performed on or after January 1, 2019, at least 50 percent of the skilled journeypersons employed to
perform work on the contract or project by every contractor and each of its subcontractors at every tier are graduates of
an apprenticeship program for the applicable occupation, except that the requirements of subparagraph (A) shall
continue to apply to work performed in the following occupations: acoustical installer, bricklayer, carpenter, cement
mason, drywall installer or lather, marble mason, finisher, or setter, modular furniture or systems installer, operating
engineer, pile driver, plasterer, roofer or waterproofer, stone mason, surveyor, teamster, terrazzo worker or finisher,
and tile layer, setter, or finisher.

(D) For work performed on or after January 1, 2020, at least 60 percent of the skilled journeypersons employed to
perform work on the contract or project by every contractor and each of its subcontractors at every tier are graduates of
an apprenticeship program for the applicable occupation, except that the requirements of subparagraph (A) shall
continue to apply to work performed in the following occupations: acoustical installer, bricklayer, carpenter, cement
mason, drywall installer or lather, marble mason, finisher, or setter, modular furniture or systems installer, operating
engineer, pile driver, plasterer, roofer or waterproofer, stone mason, surveyor, teamster, terrazzo worker or finisher,
and tile layer, setter, or finisher.

(3) For an apprenticeable occupation in which no apprenticeship program had been approved by the chief before
January 1, 1995, up to one-half of the graduation percentage requirements of paragraph (2) may be satisfied by skilled
journeypersons who commenced working in the apprenticeable occupation before the chief’s approval of an
apprenticeship program for that occupation in the county in which the project is located.

(4) The apprenticeship graduation percentage requirements of paragraph (2) are satisfied if, in a particular calendar
month, either of the following is true:



(A) At least the required percentage of the skilled journeypersons employed by the contractor or subcontractor to
perform work on the contract or project meet the graduation percentage requirement.

(B) For the hours of work performed by skilled journeypersons employed by the contractor or subcontractor on the
contract or project, the percentage of hours performed by skilled journeypersons who met the graduation requirement
is at least equal to the required graduation percentage.

(5) The contractor or subcontractor need not meet the apprenticeship graduation requirements of paragraph (2) if,
during the calendar month, the contractor or subcontractor employs skilled journeypersons to perform fewer than 10
hours of work on the contract or project.

(6) A subcontractor need not meet the apprenticeship graduation requirements of paragraph (2) if both of the following
requirements are met:

(A) The subcontractor was not a listed subcontractor under Section 4104 or a substitute for a listed subcontractor.
(B) The subcontract does not exceed one-half of 1 percent of the price of the prime contract.
(e) “Skilled journeyperson” means a worker who either:

(1) Graduated from an apprenticeship program for the applicable occupation that was approved by the chief or located
outside California and approved for federal purposes pursuant to the apprenticeship regulations adopted by the federal
Secretary of Labor.

(2) Has at least as many hours of on-the-job experience in the applicable occupation as would be required to graduate
from an apprenticeship program for the applicable occupation that is approved by the chief.

(Amended by Stats. 2018, Ch. 882, Sec. 1. (AB 3018) Effective January 1, 2019.)
2602.

(a) When a contractor, bidder, or other entity is required to provide an enforceable commitment that a skilled and
trained workforce will be used to complete a contract or project, the commitment shall be made in an enforceable
agreement with the public entity or other awarding body that provides both of the following:

(1) The contractor, bidder, or other entity, and its contractors and subcontractors at every tier, will comply with this
chapter.

(2) The contractor, bidder, or other entity will provide to the public entity or other awarding body, on a monthly basis
while the project or contract is being performed, a report demonstrating compliance with this chapter.

(b) If the contractor, bidder, or other entity fails to provide the monthly report required by this section, or provides a
report that is incomplete, the public agency or other awarding body shall withhold further payments until a complete
report is provided. If a monthly report is incomplete due to the failure of a subcontractor to timely submit the required
information to the contractor, bidder, or other entity, the public agency or awarding body shall only withhold an amount
equal to 150 percent of the value of the monthly billing for the relevant subcontractor. If a public agency or other
awarding body withholds amounts pursuant to this subdivision, the contractor, bidder, or other entity shall be entitled
to withhold the same amount from the subcontractor until the subcontractor provides the contractor, bidder, or other
entity a complete report, and the public agency or awarding body subsequently pays the contractor, bidder, or other
entity the withheld payments. If the contractor, bidder, or other entity substitutes a subcontractor pursuant to Chapter
4 (commencing with Section 4100) for failure to provide a complete report, and the contractor, bidder, or other entity
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replaces the subcontractor with one that provides an enforceable commitment that a skilled and trained workforce will
be used to complete the contract or project, the public agency or awarding body shall immediately resume making
payments to the contractor, bidder, or other entity, including all previously withheld payments.

(c) If a monthly report does not demonstrate compliance with this chapter, the public agency or other awarding body
shall do all of the following:

(1) Withhold further payments until the contractor, bidder, or other entity provides a plan to achieve substantial
compliance with this chapter, with respect to the relevant apprenticeable occupation, prior to completion of the
contract or project. All of the following shall apply to the withholding of payments under this paragraph:

(A) The public agency or awarding body shall withhold an amount equal to 150 percent of the value of the monthly
billing for the entity that failed to comply with this chapter, or 150 percent of the value of the monthly billing for the
subcontractor that failed to comply with this chapter. If a public agency or other awarding body withholds amounts
pursuant to this paragraph, the contractor, bidder, or other entity shall be entitled to withhold the same amount from
the subcontractor that did not demonstrate compliance with this chapter.

(B) If the contractor, bidder, or other entity substitutes a subcontractor pursuant to Chapter 4 (commencing with Section
4100) for failure to demonstrate compliance, and the contractor, bidder, or other entity replaces the subcontractor with
one that provides an enforceable commitment that a skilled and trained workforce will be used to complete the contract
or project, the public agency or awarding body shall immediately resume making payments to the contractor, bidder, or
other entity, including all previously withheld payments.

(C) If a contractor, bidder, or other entity submits to the public agency or awarding body a plan to achieve substantial
compliance with this chapter, the public agency or awarding body shall immediately resume making payments to the
contractor, bidder, or other entity, including all previously withheld payments unless, within a reasonable time, the
public agency or awarding body rejects the plan as insufficient and explains the reasons for the rejection.

(2) Forward a copy of the monthly report to the Labor Commissioner for issuance of a civil wage and penalty assessment
in accordance with Section 2603.

(3) Forward to the Labor Commissioner a copy of the plan, if any, submitted by the contractor, bidder, or other entity to
achieve substantial compliance with this chapter and the response to that plan, if any, by the public agency or awarding
body.

(d) A monthly report provided to the public agency or other awarding body shall be a public record under the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government Code) and
shall be open to public inspection.

(Amended by Stats. 2018, Ch. 882, Sec. 2. (AB 3018) Effective January 1, 2019.)
2603.

(a) If the Labor Commissioner or his or her designee determines after an investigation that a contractor or subcontractor
failed to use a skilled and trained workforce in accordance with this chapter, the contractor or subcontractor responsible
for the violation shall forfeit, as a civil penalty to the state, not more than five thousand dollars ($5,000) per month of
work performed in violation of this chapter. A contractor or subcontractor that commits a second or subsequent
violation within a three-year period shall forfeit as a civil penalty to the state the sum of not more than ten thousand
dollars (510,000) per month of work performed in violation of this chapter.
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(b) For the purposes of this section:

(1) “Any interest” shall have the same meaning as in subdivision (h) of Section 1777.1 of the Labor Code.

(2) “Contractor or subcontractor” shall have the same meaning as in subdivision (g) of Section 1777.1 of the Labor Code.
(3) “Entity” shall have the same meaning as in subdivision (i) of Section 1777.1 of the Labor Code.

(c) The amount of any monetary penalty may be reduced or waived by the Labor Commissioner if the amount of the
penalty would be disproportionate to the severity of the violation. The Labor Commissioner shall consider, in setting the
amount of a monetary penalty, all of the following circumstances:

(1) Whether the violation was intentional.
(2) Whether the contractor or subcontractor has committed other violations of this chapter or of the Labor Code.

(3) Whether, upon notice of the violation, the contractor or subcontractor took steps to voluntarily remedy the
violation.

(4) The extent or severity of the violation.

(5) Whether a contractor or subcontractor submitted and followed a plan to achieve substantial compliance with this
chapter.

(d) The Labor Commissioner or his or her designee shall issue a civil wage and penalty assessment, in accordance with
the provisions of Section 1741 of the Labor Code, upon determination of penalties assessed under subdivision (a).
Review of a civil wage and penalty assessment issued under this subdivision may be requested in accordance with the
provisions of Section 1742 of the Labor Code. The regulations of the Director of Industrial Relations, which govern
proceedings for review of civil wage and penalty assessments and the withholding of contract payments under Article 1
(commencing with Section 1720) and Article 2 (commencing with Section 1770) of Chapter 1 of Part 7 of Division 2 of the
Labor Code, shall apply.

(e) The determination of the Labor Commissioner as to the amount of the penalty imposed under subdivision (a) shall be
reviewable by the Director of Industrial Relations only for an abuse of discretion.

(f) If a subcontractor is found to have violated this chapter, the prime contractor of the project is not liable for any
penalties under subdivision (a) unless the prime contractor had knowledge of the subcontractor’s failure to comply with
this chapter or unless the prime contractor fails to comply with any of the following requirements:

(1) For contracts entered into on or after January 1, 2019, the contract executed between the contractor and the
subcontractor for the performance of work on the project shall include a copy of this chapter.

(2) The contractor shall periodically monitor the subcontractor’s use of a skilled and trained workforce.

(3) Upon becoming aware of a failure of the subcontractor to use a skilled and trained workforce, the contractor shall
take corrective action, including, but not limited to, retaining 150 percent of the amount due to the subcontractor for
work performed on the project until the failure is corrected.

(4) Prior to making the final payment to the subcontractor for work performed on the project, the contractor shall
obtain a declaration signed under penalty of perjury from the subcontractor that the subcontractor has met the
requirements of this chapter.



(g) The Labor Commissioner shall notify the prime contractor within 15 days of the receipt by the Labor Commissioner of
a complaint that a subcontractor violated this chapter.

(h) Whenever a contractor or subcontractor is found by the Labor Commissioner to be in violation of this chapter with
intent to defraud, the contractor or subcontractor or a firm, corporation, partnership, or association in which the
contractor or subcontractor has any interest is ineligible for a period of not less than one year or more than three years
to do either of the following:

(1) Bid on or be awarded a contract for a public works project.
(2) Perform work as a subcontractor on a public works project.

(i) Whenever a contractor or subcontractor is found by the Labor Commissioner to have committed two or more
separate willful violations of this chapter within a three-year period, the contractor or subcontractor or a firm,
corporation, partnership, or association in which the contractor or subcontractor has any interest is ineligible for a
period of up to three years to do either of the following:

(1) Bid on or be awarded a contract for a public works project.
(2) Perform work as a subcontractor on a public works project.

(j) The debarment procedures adopted by the Labor Commissioner pursuant to Section 1777.1 of the Labor Code shall
apply to any finding made under subdivisions (h) or (i) of this section.

(k) The Labor Commissioner shall publish on the commissioner’s Internet Web site a list of contractors who are ineligible
to bid on or be awarded a public works contract, or to perform work as a subcontractor on a public works project
pursuant to this section. The list shall contain the name of the contractor, the Contractors’ State License Board license
number of the contractor, and the effective period of debarment of the contractor. Contractors shall be added to the list
upon issuance of a debarment order and the commissioner shall also notify the Contractors’ State License Board when
the list is updated. At least annually, the commissioner shall notify awarding bodies of the availability of the list of
debarred contractors.

(1) (1) If a public entity or awarding body that is required to obtain an enforceable commitment that a skilled and trained
workforce will be used to complete a contract or project receives a monthly report which does not demonstrate
compliance with the skilled and trained workforce requirements of subdivision (c) of Section 10506.6, Section 10506.8,
Section 10506.9, or subdivision (c) of Section 20928.2 of this code, Article 9 (commencing with Section 388) of Chapter
2.3 of Part 1 of Division 1 of the Public Utilities Code, or subparagraph (B) of paragraph (8) of subdivision (a) of Section
65913.4 or subparagraph (B) of paragraph (4) of subdivision (f) of Section 66201 of the Government Code, the public
entity or awarding body shall forward a copy of the monthly report to the Labor Commissioner for issuance of a civil
wage and penalty assessment in accordance with this section.

(2) The penalty and debarment procedures of this section shall apply to violations of subdivision (c) of Section 10506.6,
Section 10506.8, Section 10506.9, or subdivision (c) of Section 20928.2 of this code, Article 9 (commencing with Section
388) of Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code, or subparagraph (B) of paragraph (8) of subdivision
(a) of Section 65913.4 or subparagraph (B) of paragraph (4) of subdivision (f) of Section 66201 of the Government Code.

(Added by Stats. 2018, Ch. 882, Sec. 3. (AB 3018) Effective January 1, 2019.)



